tected activities.  Respondent contends that it was not so moti-
vated in either laying off two of the mill maintenance crew or in
selecting Complainant as one of the two to be laid off.

Respondent's second line of defense, the affirmative defense
provided under the Commission's discrimination formula, then
frames the second issue; Assuming arguendo that Respondent was in
part motivated by Complainant's protected activities, was it also
motivated by his unprotected activities and would it in any event
have laid him off for his unprotected activities alone.

Under the 1977 Mine Safety Act, discriminatory motivation is
not to be presumed but must be proved.  Simpson v. Kenta Energy^
Inc. and Jackson, 8 FMSHRC 1034, 1040 (1986).  Complainant, in
order to carry the burden of establishing discriminatory moti-
vation, seeks to have an inference thereof drawn from various
circumstantial factors.  From gleaning and organizing these
points from this difficult record and briefs, several are set out
and discussed below.  It is noted that three of these factors-
which are found to lack significant merit - are listed in the
amended complaint and constitute part of the foundation for Com-
plainant's theory of discrimination.

(a) The Secretary argues that Complainant and Timko were
shown in the record and characterized by Jensen CIII-T. 150) as
the two biggest "complainers" and that these were the same two
Respondent selected to lay off.

I construe this characterization by Jensen to at least
include safety complaints as well as other work-related
non-safety complaints.  Nevertheless, various other factors take
the edge off this particular argument.  The other members of the
mill maintenance crew also complained of safety and other
matters, also refused to enter the ball mill to do repair work
unless the motor was locked out, specifically complained about
the lock out procedure, and had arguments ("discussions") with
Nameth.

As far as Timko was concerned, Nameth denied (III-T. 127),
and it was not otherwise established, that he had knowledge that
Timko had been elected the crew's "safety representative."  I
thus draw no carry-over inference that had it been established
that Timko was discriminated against, such discriminatory intent
should be attributed to Respondent's purposes in also laying off
Complainant.  It is noted (1) that the Secretary's discrimination
case on Ipehalf of Timko was settled and not litigated and (2)
that the record in this matter does not independently contain
sufficient evidence from which a determination can be made
whether or not Timko was discriminated against, or more speci-
fically, whether or not Respondent was discriminatorily motivated
in laying off Tirnko.

Respondent credibly established good and sufficient reasons
related to the work performance of Complainant for picking him to
be one of the two to be laid off in accordance with the Kilburn
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